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CPI Nl ON AND ORDER

The applicant, M. Raynond G zybowski, has appealed froma
witten initial decision and order Adm nistrative Law Judge
WlliamE Fower, Jr., issued on June 28, 1994, denying his
application for an award of attorney fees and ot her expenses
under the Equal Access to Justice Act (EAJA), 5 U.S.C. § 504.1

For the reasons discussed below, the decision of the |law judge is

A copy of the law judge's decision is attached.
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reversed

The Board in NTSB Order EA-4045 (served Decenber 14, 1993)
sustai ned the Adm nistrator's charge, in an energency order of
revocation, that M. G zybowski had operated an aircraft
carelessly or recklessly, wthin the nmeaning of section 91.13(a)
of the Federal Aviation Regulations (FAR), by not shutting down
its engine before his wife departed the aircraft to renove chocks
fromthe nosewheel aft of the propeller, in preparation for a
flight home to O arksburg, MD, after a weekend trip to N agara
Falls, NY.? We concluded, on evidence that a reasonable and
prudent pilot would not "unnecessarily expose anyone to the
extreme hazard a spinning propeller represents" (ld. at 4), that
M. Gzybowski had violated the regulation prohibiting carel ess
operation. However, we did not affirmrevocation, but
determ ned, instead, that a 60-day suspension of M. G zybowski's
commercial pilot certificate would be an adequate sanction for
t he needl ess endangernent to which he had subjected his w fe.

The | aw judge concl uded that the applicant, who did not
argue that he was entitled to an EAJA award for defendi ng agai nst

the alleged violation of FAR section 91.13(a), was a prevailing

’For reasons about which we can only specul ate, Ms.
G zybowski's effort to renove the chocks resulted in her death
fromcontact with the propeller. She had made sone 45 flights in
the aircraft with her husband, to whom she had been married for
about a year, and she was in the aircraft when it was di scovered,
after engine start, that the chocks nust have been left in place.
Ms. G zybowski, known by the nanme Anne K Bittinger, was a

heal t h professional who worked as a psychot herapi st at a hospital
and in private practice, held three master's degrees, and was in
good physical condition.
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party on the matter of sanction, a conclusion the Adm nistrator
has not chall enged with an appeal .® However, because the |aw
judge determ ned that the Adm nistrator was substantially
justified in pursuing the sanction of revocation, he denied the
applicant's request for EAJA fees related to his success in
havi ng the sanction nodified by the Board to a suspension. W
think the |aw judge erred in finding that the Adm nistrator had
substantial justification for seeking revocation.

Qur decision to nodify the sanction in this action from
revocation to a suspension reflected an assessnent that although
M. Gzybowski had denonstrated a deficiency of judgnent in
exposing his wife to risk,” we did not believe that his decision
justified the kind of sweeping condemmation of qualifications
that revocation signifies.®> In other words, we did not find M.
G zybowski's | apse in judgnent to have been qualitatively

di stingui shable fromthat displayed in innunerable other cases in

5As this matter was not chall enged by the Administrator, we
do not reach the issue, nor here hold, that an applicant who has
shown nerely a reduction in sanction, without nore, is a
prevailing party for EAJA purposes. The |aw judge appeared to
conclude that this case fit within the limts of our holding in
Application of Glfoil, NISB Order No. EA-3982 (1993), a
conclusion we do not here exam ne.

‘I ndeed, the record showed that M. G zybowski's wife, while
not a pilot, denonstrated her awareness of the hazard by staying
close to the wing and well back of the noving propeller as she
approached the nosewheel fromthe side. The nosewheel on the
aircraft is |ocated about two feet behind the propeller.

°At the sane time, our decision does not foreclose a
conclusion that a pilot's qualifications mght be drawn in issue
where his operation of an aircraft presents an unnecessary, and
potentially lethal, hazard for an individual, such as a m nor,
who coul d not reasonably be expected to appreciate or avert the
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whi ch only a suspension had been inposed on proof of an airman's
creation of an endangernent or putative involvenent in an unsafe
practice.®

The dispositive issue on this appeal is whether the | aw
judge correctly concluded that the Adm nistrator had a reasonabl e
basis in law for the sanction he sought. In this connection, the
appl i cant argues that Board precedent does not support the
Adm ni strator's choice of sanction because even though the Board
has in the past affirnmed revocation for a single instance of
carel essness involving multiple violations, see, e.g.,

Adm ni strator v. Dunston, 1 NTSB 1581 (1972), it has never

affirmed revocation for a violation of section 91.13(a) al one.’
The Adm ni strator neverthel ess argues that the applicant's

carel essness was so extrene that it should be held sufficient to
justify revocation, an argunent the | aw judge appears to have
found persuasive in light of the testinony of an FAA inspector to
the effect that the applicant's conduct had denonstrated a | ack

(..continued)
danger posed.

® Every violation of FAR section 91.13(a), and its
predecessor section 91.9, enbodies, by definition, a finding that
soneone's |ife or property has been inperiled. Moreover, other
violations, involving certainly no less risk and arguably
revealing a nore flawed safety consciousness, in that the victins
of the carel ess or reckless conduct frequently have little or no
ability to evade the danger inflicted upon them are routinely
sanctioned wth suspensions. For exanple, the range of sanction
for both low flight over congested areas and operations creating
a collision hazard is a suspension of airman privileges for from
60 to 180 days. See FAA Order 2150. 3A, Appendi x 4.

'"The parties have not drawn our attention to any case
factually simlar to this one.
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of qualification. W do not share the |aw judge' s apparent view
that the inspector's largely conclusory opinion on the matter was
adequate to end the inquiry as to the reasonabl eness in | aw of
revocation. Rather, we think that given the absence of any
direct precedent to support revocation, the Adm nistrator was
obligated to explain why revocation was warranted here either in
terms of any relevant enforcenent objectives and policies, on the
basis on special factors validating his choice in this instance,
or both. W cannot conclude that that obligation was net.
Aside fromreferencing the undeni ably serious hazard a

spi nning propel |l er poses and berating the applicant for not
acting wth due respect for the risk of injury or death it
represented, the Adm nistrator has made no effort to identify any
sanction guidance criteria that would conpel a concl usion that
revocati on was appropriate or any enforcenent interests that
revocation, but not a suspension, would have served or furthered.
The Adm nistrator's silence in this regard does not, in our
view, | end credence to his assertion that the choice of sanction
in this proceeding was unrelated to the fact that the incident
resulted in Ms. G zybowski's death, a circunstance which Board
precedent nmakes clear should not influence the decision on

sanction. See, e.g., Admnistrator v. Wod, 3 NISB 3974, 3976

(1981)("fact that injuries were sustained during the landing...is

clearly an inproper basis for inposing a greater sanction than

the violations themsel ves woul d otherwi se warrant.").?®

8Qur precedent in this connection flows basically fromthe
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We perceive no penal interest in a sanction that the death
of M. Gzybowski's wife did not trunp. Furthernore, since M.

G zybowski's m sjudgnent does not appear to have invol ved any
deficiency in his aviation know edge or operational capabilities,
it is far fromclear why a renedial order such as a revocation
woul d have been believed necessary. The Adm ni strator has

of fered no useful argunment on these points. And, given the great
personal |oss suffered by M. G zybowski, the severity of any
sanction inposed on himis not likely to have any significant

i npact on the deterrence value of the case for other pilots who
learn of it.

In sum in a case where the airman had already suffered
intensely and uni quely froma m stake that has not been shown to
reflect, and does not appear to inplicate, a broad or general
inability to exercise airman privileges with the requisite care,
j udgnment and responsibility, the Adm nistrator pursued a sanction
for which he cites no close precedent and offers essentially no
argunent that his enforcenent responsibilities would not have
been adequately di scharged by an order | ess severe than
revocati on. We cannot, in these circunstances, agree with the
(..continued)
rational e that unsafe conduct does not becone nore unsafe or nore
seri ous because the reason why the conduct is unsafe, and
t herefore prohibited, has been realized. |In other words, M.

G zybowski's violation stens solely fromhis failure to turn off
his aircraft's engine before his wife got within the area of risk
the propeller presented. Thus, he would have been subject to
enforcenment action for a violation of FAR section 91.13(a) even
if his wife had succeeded in renoving the nosewheel chocks with
the engine running and had re-entered the aircraft. W think it

highly unlikely that if a case based on those facts were brought
to us that the Adm nistrator would press for revocation.
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| aw judge that the Adm nistrator established that he had a
reasonabl e basis in |law for seeking revocation. The case wll,
therefore, be remanded to the | aw judge for an assessnent of EAJA
fees and costs fairly attributable to the Admnnistrator's
unjustified pursuit of an excessive and unwarranted sanction.

ACCORDI NGY, IT I S ORDERED THAT:

1. The applicant's appeal is granted, and

2. The case is remanded to the | aw judge for such further
proceedi ngs as are necessary to determ ne the appropriate EAJA
award, if any, to be paid to the applicant.

HALL, Chairman, LAUBER and HAMMERSCHM DT, Menbers of the Board
concurred in the above opinion and order.



